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3. Licenses (§ 7*) — Validity — Presumptions. — In the absence of 
evidence it cannot be assumed that the cost of sending or receiving 
an intrastate telegram at a given point is the same as that for an in- 
terstate telegram, and license tax on the intrastate business will not 
be invalidated as excessive on a showing based on such comparisons. 

[Ed. Note. — For other cases, see Licenses, Cent. Dig. §§ 7-15, 19; 
Dec. Dig. § 7* 9 Va.-W. Va. Enc. Dig. 321.1 

4. Licenses (§ 7*)— Proceedings — Burden of Proof. — Where a tele- 
graph company attached as unconstitutional an ordinance imposing 
a license tax on its intrastate business, it has the burden of proving 
unconstitutionality by evidence upon which the court can base a rea- 
sonable judgment. 

[Ed. Note. — For other cases, see Licenses. Cent. Dig. §§ 7-15, 19; 
Dec. Dig. § 7.* 9 Va.-W. Va. Enc. Dig. 308.] 

5. Commerce (§ 63*) — Licenses (§ 7*) — Telegraph Companies — 
Validity. — Evidence held insufficient to show that a license tax upon 
the intrastate business of a telegraph company was an illegal burden 
on interstate commerce or confiscatory. 

[Ed. Note. — For other cases, see Commerce, Cent. Dig. §§ 100, 
103-122; Dec. Dig. § 63*; Licenses, Cent. Dig. §§ 7-15, 19; Dec. Dig. 
§ 7.* 9 Va.-W. Va. Enc. Dig. 321.] 

Error to Circuit Court of City of Norfolk. 

Proceeding by the City of Norfolk against the Postal Tele- 
graph-Cable Company of Norfolk, Incorporated. The company 
was fined in the police court, and appealed to the circuit court. 
Judgment there going against the company, it brings error. Af- 
firmed. 

Robert W. Shultice, of Norfolk, W. W . Cook and R. H. Over- 
baugh, both of New York City, and /. N. Sebrell, Jr., of Nor- 
folk, for plaintiff in error. 

George Pilcher, of Norfolk, for defendant in error. 



NORFOLK & W. RY. CO. v. ALLEN et al. 

June 10, 1915. On Rehearing, Jan. 13, 1916. 
[87 S. E. 558.] 

1. Pleading (§ 355*)— Limitations— Striking Out Pleas.— Where 
there are three pleas of the statute of limitations, two of them are 
properly stricken where the facts proven therein are equally proven 
under the plea not stricken. 

[Ed. Note. — For other cases, see Pleading, Cent. Dig. §§ 1102-1110; 
Dec. Dig. § 355.* 11 Va.-W. Va. Enc. Dig. § 228.] 

2. Trial (§ 252*) — Instructions — Applicability of Evidence. — In a 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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suit for diverting water from plaintiff's premises by means of a rail- 
road pumping station, an instruction that, if the pumping- station was 
permanent and had existed for five years, plaintiff could not recover, 
was properly refused, where there was no evidence to support it. 

[Ed. Note.— For other cases, see Trial, Cent. Dig. §§ 505, 596-612; 
Dec. Dig. § 232.* 7 Va.-W. Va. Enc. Dig. 720.] 

3. Limitation of Actions (§ 55*) — Accrual of Action — Unlawful 
Structures — Lawful Structures. — Where a permanent structure alleged 
to constitute a nuisance is unlawful of itself, a cause of action accrues 
at once upon the erection thereof, but when the structure is lawful, 
and not per se injurious, a cause of action arises only for injuries re- 
sulting from the use thereof. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. Dig. 
§§ 299-30C; Dec. Dig. § 55.* 9 Va.-W. Va. Enc. Dig. 393.] 

4. Limitation of Actions (§ 55*) — Accrual of Action — Lawful Struc- 
ture. — In an action for diversion of water from plaintiff's premises by 
a railroad pumping station, where it appeared that the station was not 
permanently used, and that no damage had resulted, limitations ran, 
not from the erection thereof, but from the date of the injury. 

[Ed. Note. — For other cases, see Limitation of Actions, Cent. D:g. 
§§ 299-306; Dec. Dig. § 55.* 9 Va.-W. Va. Enc. Dig. 393.] 

On Rehearing. 

5. Judgment (§ 606*) — Limitation of Actions (§ 55*) — "Permanent 
Nuisance" — Accrual of Action. — When the original act creating a nui- 
sance to land is permanent in its nature, and at once productive of all 
the damage which can ever result from it, and destructive of the es- 
tate for all practical purposes, the entire damage must be recovered 
in one action, and the statute of limitations begins to run against the 
cause of action from the time of the complete creation of the nui- 
sance; a "permanent nuisance," within such rule, being a nuisance of 
such a character that its continuance is necessarily an injury which 
will continue without change from any cause but human labor. 

[Ed. Note. — For other cases, see Judgment, Cent. Dig. § 1120; Dec. 
Dig. § 606; Limitation of Actions, Cent. Dig. §§ 299-306; Dec. Dig. 
§ 55.* 9 Va.-W. Va. Enc. Dig. .393. 

For other definitions, see Words and Phrases, First and Second Se- 
ries, Permanent Nuisance.] 

6. Trial (§ 203*) — Instructions — Theory of Evidence. — In a suit for 
diverting water from plaintiff's riparian premises by means of a rail- 
road pumping station, where defendant introduced evidence to show 
that the plaintiff had never been damaged, that was the only theory 
upon which, from defendant's standpoint, there was any duty upon 
the trial court to instruct. 

[Ed. Note. — For other cases, see Trial, Cent. Dig. §§ 477-479; Dec. 
Dig. § 203.* 7 Va.-W. Va. Enc. Dig. 734.] 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 
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Error to Circuit Court, Prince Edward County. 

Action by one Allen and others against the Norfolk & Western 
Railway Company. There was a judgment for plaintiffs, and 
defendant brings error. Affirmed. 

Kirkpatrick & Howard, of Lynchburg, and Marshall McCor- 
mick, of Roanoke, for plaintiff in error. 

B. Warren Wall, of Farmville, and Coleman, Easley & Cole- 
man, of Lynchburg, for defendants in error. 



KIRKPATRICK & HOWARD v. WARDEN et al. 
Jan. 13, 1916. 
[87 S. E. 561.] 

1. Principal and Agent (§ 14*) — Who Are Agents. — Mortgage brok- 
ers to whom complainant applied for a loan required the furnishing 
of an abstract, and suggested that complainant consult a particular 
attorney, or any other reputable member of the bar. Complainant 
followed the suggestion, and the attorney designated prepared an ab- 
stract. Thereafter the deed of trust, together with a check to com- 
plainant's order, were sent to the attorney, and he was directed to 
see to discharged liens on the property according to the agreement 
to insure the property for the brokers' benefit and secure complain- 
ant's signature. Complainant, who acted at all times through another 
agent, signed the deed of trust and check, and allowed her second 
agent to deliver it to the attorney, who misappropriated it. Held,, that 
the attorney was her agent, and the loss must fall on her instead of 
the mortgage brokers. 

[Ed. Note. — For other cases, see Principal and Agent, Cent. Dig. 
§§ 26-33; Dec. Dig. § 14.* 1 Va.-W. Va. Enc. Dig. 245.] 

2. Principal and Agent (§ 159*) — Torts of Agent. — In such case as 
complainant's act in indorsing the check and delivering it to the attor- 
ney, which was equivalent to the delivery of cash to him, rendered 
the misappropriation possible, she must bear the loss. 

[Ed. Note. — For other cases, see Principal and Agent, Cent. Dig. 
§§ 599-612; Dec. Dig. § 159.* 1 Va.-W. Va. Enc. Dig. 260.] 

Appeal from Circuit Court, Montgomery County. 

Bill by Magnolia Warden and others against Kirkpatrick & 
Howard, trustees. From the decree against them, the trustees 
appeal. Reversed. 

John S. Draper, of Pulaski, and M. H. Tompkins of Cambria, 
for appellant. 

R. L. Jordan and H. C. Tyler, both of East Radford, for ap- 
pellees. 

*For other cases see same topic and KEY-NUMBER in all Key- 
Numbered Digests and Indexes. 



